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This presentation is not legal advice on any specific facts or
circumstances. The contents are intended for general
information and educational purposes only. The information
contained in or any distribution of this presentation is not
intended to create, and receipt does not constitute, an
attorney-client relationship.
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AGENDA
 Historical Telehealth 

Landscape

 COVID-19 Temporary 
Flexibilities

 Fraud and Abuse 
Enforcement

 Digital Health Policy 

 Q & A
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Source: South Central Telehealth Resource Center



Historical Telehealth 
Landscape
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Licensing
Regarding medical practice rules, it is generally accepted that the law 
that governs the consult is the state where the patient is located at the 
time of the consult. This is the locus of care.
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1
2

3Some 
states 
explicitly 
address 
this in law 
or 
guidance

Some states 
indirectly address 
this by including 
diagnosing or 
rendering 
treatment through 
“electronic or other 
means” as part of 
the practice of 
medicine

Other 
states are 
silent



Notable License Exceptions
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Telemedicine State Practice 
Standards
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1
New Patient vs. 
Established

2
Verify Patient 
Identity

3
Originating Site 
Restrictions

4
Patient-Site 
Telepresenter

5
Modality of 
Communication 
Technology

6
Remote 
Prescribing

7
Record-Keeping 
and Record-
Sharing

8
Informed 
Consent

9
Patient Choice 
of Provider 

10
Disclosures

11
Malpractice 
Insurance 
Considerations

12
Credentialing



Government FFS (Medicare, Medicaid)

Medicare Advantage, 
Medicaid MCOs

Commercial 
Health Plans

Employer Self-Funded Plans

Employer Pay (OOP)

Institutions, Providers

Self-Pay / Cash

Cost Savings and 
Cost Avoidance

Telehealth 
Sources of 
Revenue

Telemedicine Payment
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Telehealth and Medicare –
Before the COVID-19 PHE

1. Geographic - Patient in a qualifying rural area

2. Location - Patient at a qualifying facility (“originating site”)

3. Provider - Service provided by one of ten eligible professionals
(“distant site practitioner”)

4. Modality - Technology is real-time audio-video (interactive audio
and video telecommunications system that permits real-time
communication between the beneficiary and the distant site
provider)

5. Service - The service is among the list of CPT/HCPCS codes
covered by Medicare
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Social Security Act of 1835(m) or 42 USC 1395m



COVID-19 Waivers
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Declared Jan. 31, 
2020 (retro to 

Jan 27th)

Effective for 90 
days and can be 

renewed in 
additional 90-day 

increments

Secretary may also 
terminate the 

declaration whenever 
s/he determines that 
the PHE has ceased 

to exist

No requirement 
to give notice of 

intent to not 
renew the PHE

12

Public Health Emergency



• Removal of Geographic & Facility Requirements

Location

• Smartphones
• Audio-only allowed

Modality

• Will pay facility fee for telehealth services furnished at home at same rate as in person
• Report POS codes that would have been reported in person
• Modifier 95 applied to claims furnished via telehealth

Reimbursement

• Added over 90 new CPT codes for telehealth services

New CPT Codes

• Expanded types of professionals who can provide telehealth services
• Waived in-state licensure requirement (but state requirements still apply)
• Direct Supervision can be provided through real-time audio-video

Other
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Medicare Telehealth Waivers



Other Federal Agency Waivers

No administrative sanctions for 
reducing or waiving cost-sharing 
obligations for telehealth services

Confirmed PHE exception for 
telemedicine prescribing of 

controlled substances

OCR will not penalize providers 
for using potentially non-HIPAA-
compliant tools or for good faith 

use and disclosures of PHI
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Fraud & Abuse Enforcement
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https://www.justice.gov/opa/pr/justice-department-charges-dozens-12-billion-health-care-fraud

https://www.justice.gov/opa/pr/justice-department-charges-dozens-12-billion-health-care-fraud


Brace Scam
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https://oig.hhs.gov/documents/root/1045/sfa-telefraud.pdf

https://oig.hhs.gov/documents/root/1045/sfa-telefraud.pdf


Post-COVID 
Digital Health Policy



Expansion of Telehealth

 State Law Changes

 2023 Physician Fee 
Schedule

 Legislative Fix – Pending 
Bills

 Stake Holder Efforts
 Telehealth Policy
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Thomas (T.J.) Ferrante, Esq.
Partner
813.225.4148
tferrante@foley.com
www.foley.com/telemedicine 
www.healthcarelawtoday.com

One Law Firm. 
All Your Digital Health Needs.

Telemedicine ● Telehealth     ● Virtual Care     ● mHealth

Fraud and Abuse ● Regulatory Compliance     ● International/Destination Medicine

Reimbursement and Payment ● Contracting and Joint Ventures     ● M&A

Licensure and Practice ● Concierge Medicine     ● Privacy and Security

Speaker Contact



ATTORNEY ADVERTISEMENT. The contents of this document, current at the date of publication, are for 
reference purposes only and do not constitute legal advice. Where previous cases are included, prior results 
do not guarantee a similar outcome. Images of people may not be Foley personnel.
© 2022 Foley & Lardner LLP 
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